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By the Wireline Competition Bureau: 

I .  Beforc the '~elecoinmunications Access Policy Division is a Request for Kcview 
filed by the Electi-onic Classroom of Tomori.ow (ECOT), Columbus, Ohio.' ECOT seeks review 
o f a  decision denying ECOT's Funding Year 2001 application for discounts under thc schools 
and libraries tiniversal service mechanism. 
Request for Review without prejudice, pending final judgment in a related state court litigation. 

2 For [lie reasons set forth below, we dismiss the 

2. On December 4, 2001, SLD issued a Funding Coinmitmei~l Decision J-etter 
denying all of ECOT's Funding Year 2001 funding requests on the grounds that ECOT was not 
:in eligible school.' ECOT now appeals tkat determination, arguing that it is eligible bccause it 
mcets the eligibility requirements of section 254 of the Act.4 

' Rcquesr/ur Revieiu oJIhe Deci.rion ofliie U,iiversal Service Adminiswator By Elecrronic Classroom oJToo,nori.on', 
CC Docker Nos. 96-45 and 97-21, Request for Review, filed January 3,2001 (Request for Review). 

Letter from Schools and I.ibranes Division, Univei-sal Service Administrative Company, Lo Will iam Lapcr. 
Clccu~oiiic C l a s r i ~ ~ o ~ n  ofToniorrow, dated Decembeu 4 ,  2001 (Funding Coinnritmenl Decision Lcrrci-). 

I d  

' ,See 47  U.S.C. 4 254, added to tlie Commonications Acr of 1934 (47 U.S.C. $ 8  151. cf seq.) by l l le 
Telec~~miiiuiiications Act of 1996. Pub. L. No.  104-104, 1 I O  Stat. 56 (the Act). See also Rcquest for Review 
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J. Only eligible schools and lihraries may receive universal scrvice rtriids under the 
scliools and librai-ies universal service mechanism. To be eligible, a school must. anions other 
things. meet the statutory dcfinition of "eleinentary school" or "secondary school" contained in 
(lie Elemcntai-y and Secondai.y Education Act of I965 (Education Act).' Under the Education 
Act a5 amended, an "[e]lementary school" is defined as "a nonprofit institutional day or 
i.esidential school that provides elenientary education, as determined under State law."' A 
"[slecondary school" is defined as "a nonprofit institutional day or residential school that 
provides secondary education, as delei-mined under State law, except that such term does not 
include a n y  education beyond grade 12."' Thus, the Coinmission looks to the applicable State 
l a m  to determine whether a n  educational entily qualifies as an elementary or secondary school.'' 

5 

4. ECOT a s s e i n  that i t  satisfies the definition of elementary school and secondar! 
\chool under tlie Education Act. '" I n  particular, it asserts that the Ohio Department of Education 
(ODE) has deiei-mined that FCOT may provide both eleinentary and secondary education. 

5 .  We takc  notice of the fact that tlie validity of ECOT as a charter school undcr tlic 
Ohio statutes a n d  CoiisiirLition is at issur in  litigation currently pending i n  Ohio state court (Ohio 
Siatc Court litigation)." Based on our review of thc pleadings in the Ohio State Court litigation. 
including tlic Tliii-d Anicnded Coniplainl and the Answer filed by ECOT, we h i d  that the best 
course of action is to dismiss the pcnding Request for Review without Ixiudice to the rights of 
ECOJ' to refile if, at  the concIusioii of tlie Ohio State Court litigation, ECOT deleriiiines that thc 
i.eliefi-ecluesled here is consistent with (he I-ulings in that action.I2 Wc find i t  likely that the 

' 4 1  C.F.R. 8 54 50 I ; .see Ideml -S ia l e  .Juiiii Dourd on l,'iiiwua/ Service, CC Docket N o .  96-45. R e p o ~ . ~  ;Ind Order. 
I2 FCC Rcd 8776, 9066, para. 552  ( I  997) (IJnivcrsni Service Order), as correcred by /7edc.l-u/-Sla,c Joii7/ Roai.d oil 
Uniw~.sul Service. CC Docker No. 96-45, Ei~rata, FCC 97-1 51 (rel. l u n e  4, 1997), afiriiied in pavz, Te1u.r ()/lice 01 
Piibiic U/i/iry Co~imci v FCC, 183 F.2d 393 (5th Cir. 1999) (affirming Uiiiixxw/ Service Order in pal? and 
reversing and rcinanding on iinre1;ited groullds), cerr. deiiied, Ce/pge, Inc. v FCC, 120 S. Ct. 22 12 (May 30, 2000), 
w r r .  denied, AT&TCoip .  1'. Cii7ci17iiuli B d l  T d  Co., 120 S. Ct, 2227 (June 5 ,  2000). cur l .  disinis.sed, G T E  Sei.vic.e 
C',1/;0 II FCC, 121 5 .  Cl. 423 (Noi'ember2, 2000). 

" 47 U.S.C. 6s  254(11)(4), 254(11)(7)(A). 

' 20 IJ.S.C. 5 S S O l ( 1 4 ) .  

' 2 0  U.S.C S S O l ( 2 5 ) .  

" C/. l/ook.r I; Cl i i rk  Coiii71),Sc/~ool Disiricr, 228 F 3d 1036; 1040 (9'" Cir. 2000) (Hooks) (analyzing material ly 
identical de l i i i i t ions of "eleineiitaiy scliool" and "secondary school" in  Individuals will1 I l i sab i l i t ies  F.ducation ACI 
( IDEA)  and concluding t l ia t  definiiion of"clcinent;ii.y school" and "secondary sc11001" are thereby "coniinitted to 
'Staic law" '). 

Request for Rcv iew  ai  7 1 1 ,  

I '  See gciiei-o/IjJ O / i i o  L%u/c Fedei-olion (If Teuchers I' Ohio Slate board oj Educalioii, 01 CVH 05 4457, Coult ot 
Common Pleas, F i m k l i n  County, Ohio. 

"Sec  OSFT Acrioii, Third A m  Compl.; l i led Apri l  24, 2002 (Third Amended Coinplainr); OSFT Aclion, Answer, 
liled May 9. 2002 (Answer). Wc iiote rhat, alt1rou;ll the defendant named in tlic Third Anlended Cnnrplaiiil is  l lrc 
"Ediicniioiiui Classrooin of Tomorinw" (italics addcd), the Answer recognizes that this piny and ECOT arc L h t .  
wi le .  Scr AIISM'CI a t  I 

2 



Fcdcral Coiiiinuiiiwtions Coiiiniission 1)A 03-601 

Ohio State Coui-t litigation w i l l  si~yiiicantly ap arrow the issues before us, specifically resolving 
~ h c  status of ECOT under Ohio state law. Perinitting the state court to resolve this issue will 
thcrefore conscrve Commission rcsources and avoid the possibility of inconsistent legal 
conclusions and a resulting fedcral-state conflict. Further, because the matter is purely one of' 
slate law. u c  conclude that tlic Ohio state court is the more appropriate forum for its resolution. 
This is consistent with Coinmission precedent in other ~ o n t e x t s . ' ~  Should ECOT find,  after the 
matter is resolvcd: that renewal of tlie Request for Review is appropriate, it should refile its 
I<equest for Review within 60 days of,judgnient along with the appropriate court docuinents 
tlcmonsii-a~ing resolution. I n  tlie event that ECOT ultimately refiles its Request fov Review: i t  
should address tlir impact of the Ohio State Court litigation on ECOT's cntitlement to discounts 
i ~ n d e r  the schools and libraries universal service support mechaiiism. 

6. ACCORDINGLY, 1T IS HEREBY ORDERED, ~~ursuant  to authority dclegatcd 
under sections 0.91, 0.291. and 54.722(a) of the Connnission's rules, 47 C.F.R. $9  0.91. 0.291 ~ 

and 54.722(a), tha t  the Rcquest for Review filed by the Electronic Classroom of Tomorrow 017 

January 3, 2001 is DISMISSED withoui prejudice to renew within 60 days ofjudgment in  the 
Ohio State Court litigation. 

FEDERAL COh4MUNICATlONS COMMISSION 

Carol E. Mattey .i 

Deputy Chief> Wireline Compelitjon Bureau 

See ll;eesle1-17 Muiiugcii7enl Corp(~ralio17. Memorandum Opinion and Order, 16 FCC Rcd 840, 844 ( W  iielcss TeI 
H i l i  2001) (derciniining that  tlie best cowse ofilclion would be to dismiss all pending l iccnse applications \vitlioiil 
~iic~jiidice uniil sliite court lirlgation peltainillg IO applicant ownership under  stale conllact law i s  1-csolved). 
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